
STATE OF NEIC YORK

STATE TAX COMI'flSSION

In the lllatter of the Petition
o f

Varsity Coach Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax law for
the Years 1967-1972.

Varsity Coach Corp.
23-45 87rh Streer
Jackson Heights, NY L1369

and by deposit ing sane enclosed
post off ice under the exclusive
Service within the State of New

AFFIDAVIT OF }TAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

State of New York ]

County of Albany ] 
ss':

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Varsity Coach Corp., the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
9th day of  March,  1984.

ster oa
w sect ion 174



STATE OF IIEhI YORK

STATE TAX COMMISSIOII

In the llatter of the Petition
o f

Varsity Coach Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years 1967-L972.

AFFIDAVIT OF },IAIIING

State of l{ew York }
S S .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Alan Warner, the representative of the petitioner in the within
proceeding, bV enclosing a true copy thereof in a securely sealed postpald
rdrapper addressed as fol lows:

AIan Warner
Nadel, I , larner & Co.
342 Madison Ave.
New York, NY 10i73

aad by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
9th day of  March,  1984.

ster oat
w sect ion 174



STATE OF IIEII YORK

STATE TAX COMMISSION

, 
to the Hatter 

:f 
.Ou Petition

Varsity Coach Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years 1967-1972.

ATFIDAVIT OT MAITING

State of New York I
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Sheldon Rudoff the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Sheldon Rudoff
Cooper, Rudoff & Cooper
1625 Third Ave.
New York, l{Y 10028

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
9th day of March, 1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Harch 9, L984

Varsity Coach Corp.
23-45 BTth Street
Jackson Heights, NY 11369

Gentlemen:

Please take notice of the Decision of the State Tax Coumission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect. ion(s) 1090 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within /r months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Builtling ll9, State Campus
A1bany, New York L2227
Fhone ll (518) 457-207A

Very truly yours,

STATE TAX CO},I}fiSSION

cc : Petitioner t s Representative
Alan Warner
Nadel, Warner & Co.
342 Hadison Ave.
New York, NY 10173

AND
Sheldon Rudoff
Cooper, Rudoff & Cooper
i625 Third Ave.
New York, NY 10028
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlons

of

VARSITY COACH CORP.

for Redetermlnatlon of Deflclencl-es or for
Refunds of Corporate Franchise Tax under Artlcle
9-A of the Tax Law for the Years 1967 through
L 9 7 2 .

trlhether certaln receipts

organlzatlons were excl-udlble

of the Tax Law.

DECISION

Petltloner, Varslty Coach Corp., 23-45 87th Street, Jackson lleights, New

York 11369, flled petitions for redetermlnatlon of deflclencles or for refunde

of corporate franchlse tax under Artlcl-e 9-A of the Tax Law for the years 1967

through 1972 (FfLe No. 24758).

A fornal hearing was held before Robert F. Mulligan, Hearlng Officerr at

the offices of the State Tax Commlssion, Two WorLd Trade Center, New York' New

York, on May 13, 1983 at 1:15 P.!1.,  wlth al l  br lefs to be subnlt ted by August 6,

1983. The petitloner appeared by Cooper, Rudoff & Cooper (Douglas A. Cooper,

Eeq.r of counsel). The AudLt Dlvlslon appeared by John P. Dugan, Esq. (Anne W.

Murphy, Esq. r  of  counsel) .

ISSUE

for transportation servLces recelved

from entl.re net lncome under sectlon

from nonprofLt

208(e) (a) (a)

FINDINGS OF FACT

1. For the years at Lssue, pet l t loner,  Varsl ty Coach Corp.,  f l led New

York State corporatlon tax reports under Artlcl-e 9-A of the Tax Law on which lt

deducted all recelpts from schools and nonprofit organlzatlons.
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2. The Audit Divlsion conpleted a fleLd audit of petltloner on September 27,

L97I. The examiner found that petitioner chartered buses from Varslty Bus,

Inc. and Varslty Transit, Inc.r related companies. During the school months,

the buses were used for trschool bus actlvitiesrr. During the vacatlon period,

the buses, according to the audltor, nere placed at the dlsposal- of varioue

nonprofit corporations and assoclations organized excluslvely for rel-lgloua,

charltabl-e or educationaL purposes, incl-uding departments of the federal, state

and city governments, on a dally, weekLy or monthLy basis. The examlner concluded

that the amounts petitioner recelved fron the nonprofit organlzatlons for

transportatlon durlng the vacation perlod were not from the operatlon of school

buses. Consequentlyr the examiner added back the income deducted by the petltloner

from entire net income when it computed lts tax.

3. Based upon the field audit, the Audlt DlvLslon lssued the followlng

statements of audit adjustnrent:

Perlod Ended

December 31, 1967
December 31, 1968
December 31, L969
December 31, L970
December 31, L97L
December 31, L972

Deficiency
ln Tax

$  8 ,851 .48
79,842.30
LL ,27L .69
L2,589.92
27 ,763 .22
10 ,901 .30

AJ-though the actual Nottces of DefLcLency nere not offered ln evidence, petitioner

has not cLalmed that lt dld not recelve such notlces and, ln fact, fl l-ed petltione

for redetermlnatlon of deficienctes or for refunds.

In addltion to the abovementioned statements of audlt adjustment, the

Audlt Divlsion lssued a statement of audlt adJustment for the perlod ended
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December 31, 1966 for a credlt  of  tax of $17,586.96 based on a reduct ion ln

federaL taxabl-e lncome as reported on forn CT-3360.

4. At the hearing, the Audlt Divlsion clalned that the anount of tax due

from petltioner lras as follows:

Year

1967
1968
L969
r970
197  1
L972

TOTAL

$  2 ,269 .00
13 ,558 .00
9 ,74L .00

12 ,590 .  00
27 ,753 .00
10 ,901 .00

$76,812.00 (p lus ln terest )

The Audlt Dlvlslon acknowledged that petLtloner was entitled to a refuad of tax

o f  $171586.96 ,  p l -us  Ln teres t ,  fo r  the  year  1967.

Petitloner contended that the tax shouLd ln no event exceed $54'051.54

and submttted a proposed t{lthdranaL of Petitlon and DlscontLnuance of Caee form

which had evldently been prepared by a Tax Appeals Bureau Conferee. The

wlthdrawal was apparently never executed, however, and the basls for the

proposed reduction rras never expl-alned.l

5.  Pet i t ionerfs basic argument ls that sectLon 208(9)(a)(a) of the Tax Law

ttsimply provides that lncome reeelved from school districts, as !tel1 ae charltable

or reLigious organlzations, by operators of school buees, is exempt fron rentlre

net lncomettt (emphasls as in petitlonerfs memorandum of l-aw).

1 
th" $54,051.54 appears ro be the $76,8L2.00 ln tax due, I-ees the refund

of $17,586.96 and lnterest on the refund.
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CONCLUSIONS OF LAW

A. That sectlon 208(9) (a) (a) of the Tax Law excl-udes from entire nec

income:

rrlncome and deductlons with respect to anounte recelved
from school dlstriets and from corporatlons and assocla-
tions organlzed and operated excluslvely for rellgious,
charltabl-e or educational purposes, no part of the net
earnings of whlch lnures to the benefit of any prLvate
shareholder or LndividuaL for the operation of school
bugestt .

B. That sect lon 3.f l (b)(2) ot the Rul lng of State Tax Conrmlsslon Wlth

Respect to the Franchlse Tax on Buslness Corporatlons Inposed By Article 9-A of

the Tax Law, dated March 15, 19622 provLded ln part that entire net lncome is

to be computed by (inter a1la) deductlng fron Federal taxable lncome:

'rAl-l- anounts received for the operation of school buses from
school distrlcts and from nonprofit corporations and
associations' organized and operated exclusivel-y for
reLlglous' charLtable or educatlonal purposes' less any
deductlons allowed ln conputing Federal- taxable income
which are dlrectly or lndirectly attributable to such recelpte.rt

Sect lon 3.11(c) of the same RuLirrg 
3 

nto.r l .ded, ln part ,  as fol lons:

"For purposes of this sect ion, recelpte for the operat lon
of school buses means receipts for the transportation of
puplls' teachers and other persons actlng in a supervlsory
capacity to and from school or school actlvitles Ln onnibuses
subJect to the requirements of subdfvtsion 20 of section 375
of  the  Veh lc le  and Tra f f i c  Law. . . t t . -

C. That pet l t ionerfs lnterpretat lon of the st ,atute is lncorrect.  The

exclusion applles to anounts recelved for the operatlon of school buses when

they are used as such, 1.e., transportlng puplls, teachers and other supervlsory

The present counterpart

The present counterpart

o f th is  sec t ion  is  20  NYCRR 3-2 .4(a) (3 ) .

of this sect lon ls 20 NYCRR 3-2.4(b).

Subdivlslon 20 of section 375 of the Vehl-cle and Trafflc Law establlshee
certaLn requirements for school bus markings and sLgnal lamps and elgns.

3

4
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personnel to and from school or school- activitles, and not when they are ueed

for other transportatlon purposesr €V€o though the other transportation may be

ln the servlce of a nonprofit organlzatlon.

D. That the deflciencies ln tax for the years 1967 throlugtr L972 are to

be reduced to the amounts set forth ln Flndlng of Fact "4"; that petitloner

ls to be gl .ven credlt  for a refund of $17r586.96, plus lnterestr  for 1966; and

that the petltLons of Varslty Coach Corp. are othenrlse denled and the deflclencles,

as reduced, are sustalned,

DATED: Albany, New York

MAR 0 I 1994

STATE TAX COMMISSION

PRESIDENT

h,u


